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Nature of Motion 

 This Court should deny the defense motion to dismiss for unlawful command influence 

(UCI) and prosecutorial misconduct.  Neither actual nor apparent UCI exists in this case.  The 

Defense’s motion states no legal grounds for relief for UCI. The Defense also alleges 

prosecutorial misconduct, and tries to connect the concept to UCI. Prosecutorial misconduct is an 

entirely separate allegation unrelated to UCI. There has been no prosecutorial misconduct and 

that portion of the motion should likewise be denied.  

Burden of Proof 

The burden of proof rests with the defense to present some evidence beyond allegation 

and speculation that UCI exists and that it is logically connected to this case in terms of its 

potential to cause unfairness in the proceedings. United States v. Biagase, 50 M.J. 143, 150 

(C.A.A.F. 1999).  If unlawful command influence has been sufficiently raised, the burden shifts 

to the Government to prove, beyond a reasonable doubt: (1) that the predicate facts do not exist; 

(2) that the facts do not constitute unlawful command influence; or (3) that the unlawful 
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command influence will not prejudice the proceedings.  United States v. Gore, 60 M.J. 178, 186 

(C.A.A.F. 2004) (quoting Biagase, 50 M.J. at 151). 

Prosecutorial misconduct is a separate and entirely distinct legal concept from UCI. For 

prosecutorial misconduct the burden is entirely on the Defense to show violation of some legal 

norm or standard, a statute, a Manual rule, or an applicable professional ethics canon. United 

States v. Meek, 44 M.J. 1, 5 (C.A.A.F.1996). 

Facts 

1. Before the Article 32 hearing LT Thayer sent an internal email to another member of the trial 

team. This email’s subject line indicated that LT Thayer did not understand how a particular 

ALCOAST Change Notice, cited by the Defense, was relevant to the Article 32 for LT Woods. 

 

2. Attempting to interpret the Defense’s incorrectly cited reference, LT Thayer sent an email to 

LT Mihill that stated, in its entirety, “145/20 = Blacks in Government (BIG) Meritorious Service 

Award haha.” 

3. There is no racial slur, no epithet, no racially disparaging remark, and no racial joke made. 

The only word offered by LT Thayer was “haha.” LT Thayer found humor in two USCG senior 

officer’s inability to correctly cite a USCG reference. The Defense has no evidence that LT 

Thayer, or any other member of the prosecution team, has acted with any racial animosity at any 

point in these proceedings. 

4. Before filing their motion accusing the prosecution of being racist, the Defense made no 

efforts to clarify or further understand the context, intent, or meaning of LT Thayer’s email. The 

Defense did not contact LT Thayer, did not ask him for an explanation, and did not make any 

attempt to understand the meaning behind his email. Similarly, the Defense did not contact LT 

Thayer’s supervisory counsel. The Defense did not comply with USCG policy, specifically, 

COMDTINST M5800.1, Coast Guard Legal Professional Responsibility Program, enclosure 3, 

which states professional misconduct allegations shall be forwarded to the supervisory lawyer. 

Instead, the Defense made allegations of racism in a public filing in this Court. 

5. The Air Force OIG conducted an investigation that contained statistics about prosecutions in 

the USAF. It does not contain any statistics about the USCG or have any connection or relevance 

to the LT Woods’ case. 

6. The Defense claims that the USCG routinely administratively separates junior officers for 

drug offenses. The Defense cites no authority for this proposition. The Defense argument fails to 

appreciate the significant difference between cases involving a single positive urinalysis result 
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and cases involving drug distribution. The two USAF connected drug cases for Airman Budde 

and Airman Mobley were both adjudicated at General Court-Martial.  

7. At USCG HQ, CGIS routinely briefs active cases to various stakeholders. CGIS especially 

briefs other HQ departments and personnel regarding ongoing investigations that CGIS considers 

noteworthy. An investigation involving a USCG officer distributing drugs is a noteworthy case. 

8. LT Thayer, as an assigned government counsel, interviewed Airman Budde. LT Thayer 

discussed the evidence and potential case outcomes. This is not unusual or improper. There is no 

evidence that LT Thayer’s interview with Airman Budde changed his potential testimony. 

Airman Budde is an expected fact witness. If Airman Budde testified as a sentencing witness, he 

would not be authorized under the Rules for Court-Martial to give an opinion on an appropriate 

punishment or length of confinement.  

9. Chief Vaeth reviewed the same bates stamped discovery that has been provided to the 

Defense. Accusers are not allowed to keep or retain CGIS ROIs because they are For Official 

Use Only (FOUO) protected documents and because ROI’s routinely have private and personal 

information (PII). CGIS ROI documents are conspicuously FOUO and are treated as such. 

Accusers are given access to these FOUO materials for a limited time to perform their role. DHS 

Policy requires destruction of FOUO materials after their permitted use is accomplished. The 

Defense has been provided the same information that Chief Vaeth reviewed. No evidence was 

destroyed. 

10. Chief Vaeth was provided the required oath set forth in RCM 307 and preferred the charges. 

The Oath in RCM 307 includes the required language that “the matters set forth in the charges 

and specifications are true to the best of your knowledge and belief.” 

11. Chief Vaeth signed the affidavit block on the charge sheet, DD Form 458 which also states 

“the same are true to the best of his/her knowledge and belief.” This is a repeat of the RCM 307 

oath and standard. 

12. Probable cause is the known standard for charges to be referred to court-martial, as is 

contemplated by RCM 405 and 406. 

13.  The preferral standard under RCM 307, that the matters set forth “are true” is a lesser 

standard than probable cause. R.C.M. 307 does not contain any requirement for a certain 

quantum of evidence to be present before an accuser may prefer charges.  

14. On 22 October 2020, government counsel requested excludable delay from CAPT Stukus as 

the SPCMCA due to delays in the Article 32 hearing. On 27 October 2020, CDR Gary Murphy 

sent a memo to CAPT Stukus opposing this request. Citing no authority, CDR Murphy claimed 

without qualification that if CAPT Stukus granted the Government’s excludable delay request he 

would be committing an abuse of discretion.  



Page 4 of 29 
 

15. As a senior officer and USCG attorney, CAPT Stukus gave credibility and credence to what 

CDR Murphy claimed in his memo, and expected him to operate with a certain level of candor 

and professionalism.  

16. After CAPT Stukus consulted with his SJA about the legal standard for granting excludable 

delay, CAPT Stukus learned that CDR Murphy’s claim that he would be committing an abuse of 

discretion was not legally accurate. CDR Murphy’s memo attempted to proscribe fault for the 

delay to either the prosecution or the defense based upon various events that had taken place in 

the case. Analyzing which side is at fault for delays is incorrect under current law. 

17. By not accurately articulating the correct legal standard for considering excludable delay 

requests CAPT Stukus fairly interpreted CDR Murphy’s tactic as a trick or an attempt to be 

deceptive. 

18. On 28 October 2020, CAPT Stukus sent an email to his deputy and CO of Military 

Personnel. His email referenced the defense counsel trying to pull out every trick in the book. 

CAPT Stukus’ mention of a trick related to CDR Murphy’s memo sent on the previous day 

because CAPT Stukus viewed CDR Murhpy’s assertions to be misleading. 

19. CAPT Stukus communicated this with his subordinates for their awareness to ensure that 

they were precise as they dealt with CDR Murphy. CAPT Stukus did not order or advise any of 

this subordinates not to cooperate with the Defense, and all SFLC personnel have been 

cooperative with the Defense counsel.  

20. There is no bias or animus portrayed in CAPT Stukus’ email. CAPT Stukus’ email does not 

constitute some evidence of UCI or a departure from the convening authority’s role. CAPT 

Stukus convened the Article 32 and forwarded the PHO report to RADM Bouboulis after the 

hearing was completed. CAPT Stukus did not make the referral decision. CAPT Stukus was 

never advised by anyone that RADM Bouboulis expected a certain result in this case. 

21. CAPT Stukus, as the SPCMCA was not aware or involved in any efforts to seek immunity 

for any witnesses. 

22. RADM Bouboulis properly granted immunity in accordance with RCM 704. RCM 704 

contains no prohibition on the trial counsel beginning the immunity process before referral. 

23. RADM Bouboulis granted immunity to several witnesses after referring charges to a GCM. 

No rule for court-martial prohibits the trial counsel from coordinating with the Department of 

Justice to streamline the immunity process for the GCMCA’s decision.  

24. There is no evidence that trial counsel, the SJA, or the GCMCA considered or were aware of  

these individuals races before immunity was granted. These individuals were immunized because 

they were involved with LT Woods’ drug transactions. 
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25.  Mr. Kelvas is an immunized government witness and a person known to have been involved 

with drug related interactions with LT Woods. Mr. Kelvas also considers himself a friend of LT 

Woods. 

26. CGIS and trial counsel attempted to interview Mr. Kelvas in January 2021. Trial counsel 

explained the immunity paperwork that Mr. Kelvas was provided, and Mr. Kelvas was informed 

that he had received testimonial immunity and was informed about the limitations of that 

immunity, to include that he did not have protection from false statements and perjury. Mr. 

Kelvas was also accurately informed that he did not have transactional immunity and that he was 

still subject to prosecution for his drug offenses by local authorities, only that any statements or 

testimony that he would provide in the future could not be used against him. 

27. S/A Kuzak observed Mr. Kelvas became aggravated and verbally defensive. Mr. Kelvas used 

profanity towards the trial attorneys on the conference call and hung up on them. After the 

conversation with trial counsel, S/A Kuzak and Mr. Kelvas had a follow on conversation. Mr. 

Kelvas told S/A Kuzak that LT Woods lived down the hall from him and that he knew him to 

have used cocaine. Mr. Kelvas stated that he had a cocaine addiction problem a while ago and he 

knew that if he wanted to get cocaine easily LT Woods lived right down the hall. Mr. Kelvas 

stated that he had never actually bought cocaine from LT Woods.    

  

Summary of Response  

 a. The Defense motion relies entirely on misinterpreted and outright exaggerated 

assertions against numerous actors within the USCG who are acting within their official 

capacities.  

 b. The Defense’s allegations can be summarized into 9 categories: (1) an internal trial 

counsel email; (2) purported USAF racial disparities in military justice; (3) purported 

inconsistencies in the USCG prosecution of cases; (4) actions by CGIS at CG HQ; (5) a witness 

interview with Airman Budde; (6) the accuser process; (7) CAPT Stukus’ email commenting on 

Defense Counsel’s tactics; (8) immunity granted in this case, and (9) the interview of Mr. 

Kelvas.  
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LT Thayer’s Email To Another Trial Counsel 

 c. Before the Article 32 hearing, LT Thayer sent an internal email to another member of 

the trial team. The email’s subject line indicated that LT Thayer did not understand how a 

particular ALCOAST Change Notice, cited by the defense, was relevant to the Article 32 for LT 

Woods.  

 d. In attempting to interpret the Defense’s incorrectly cited reference, LT Thayer sent an 

email to LT Mihill citing 145/20 = Blacks in Government (BIG) Meritorious Service Award and 

commenting the single word “haha.” The Defense’s incorrect citation was only one of the latest 

errors made by the Defense counsel. Previously, Defense counsel had submitting filings with 

grammatical errors, spelling errors, and had even commented that the government counsel were 

“tangible” to show that government counsel’s availability should not be taken into account by the 

PHO for scheduling. As such, LT Thayer found the Defense counsel’s latest error humorous.  

 e. There is no racial slur, no racially disparaging remark, or even a joke made. The only 

word written was the commentary “haha.”  

 f. The Defense attempts to invent racism into the word “haha.” The Defense accuses the 

prosecution of violating Rule of Professional Conduct 8.4. Rule 8.4 contains a prohibition on 

engaging in conduct that is prejudicial to the administration of justice. Its guidance is general in 

nature, and lacks any specific prohibitions. The Defense fails to cite a single piece of authority 

explaining how any conduct in this case violated Rule 8.4.1 This accusation is reminiscent of the 

Defense’s previous motions where they have implicitly or explicitly accused nearly everyone 

                                                           
1 All practitioners are aware that levying ethical allegations against opposing counsel is not a tactic to be 

haphazardly employed and should be reserved for only the most serious and substantiated violations. Here, the 

Defense chose that tactic with no legal support and only conjectural claims of violating a very amorphous rule.  
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involved in any aspect of this case of some form of wrongdoing. This allegation lacks any factual 

basis. 

Racial Disparities in Military Justice 

 g. The Defense alleges, without factual support, that within the USCG there is systematic 

racism.  They cite an unrelated Air Force OIG investigation containing statistics about 

prosecutions within the USAF.   

 h. USAF statistics have no relevance to the Coast Guard and no connection to this case. 

Therefore, this allegation by the Defense carries no weight. This Court has already correctly 

denied the Defense’s discovery request for robust and unrelated racial statistical data.  

Purported Inconsistencies in USCG LSC Prosecutions 

 i. Similar to the allegations of racial disparities in the USAF, the Defense vaguely 

attempts to cite “USCG records” showing inconsistencies in the prosecution of drug offenses. 

The Defense boldly states, without authority, that the Coast Guard “routinely administratively 

separates junior officers, like LT Woods, for drug offenses.”  The Defense provides no factual or 

legal basis for this irrelevant claim. 

 j. This is another example of a Defense attempt to invent an appearance of impropriety. 

This Court has already discussed these issues with Defense counsel at length on the record 

during discovery litigation, and CDR Murphy himself—only after being reminded of his duty of 

candor to the Court—admitted that cocaine cases are considered more egregious than marijuana. 

Likewise, distribution cases are considerably more egregious than a mere positive urinalysis. 

And, finally, distribution of illegal drugs by a commission officer to enlisted military members 

(even from another service) is even more significant and deeply concerning. Therefore, the 

United States considers this issue settled and will not address it further in this response.  
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Actions By CGIS Leadership at CG HQ 

 k. In the same vein as the previous allegations, this issue has been argued at length during 

discovery litigation. Even this Court recognized from its own personal experience, as a long-term 

member of CG JAG and a person who had previously served at USCG HQ, that CGIS routinely 

briefs active cases to various stakeholders. There is nothing inappropriate or illegal about CGIS 

briefing pending investigations. That is inherently part of their function. This practice is not 

unique or unusual.  

 l. LT Woods’ case was certainly brief worthy given the multi-service impacts and the 

way in which CGIS became involved. Notwithstanding this, almost all CGIS investigations into 

commissioned officers are brief worthy because of their rarity. Further, LT Woods being alleged 

to have distributed drugs to enlisted members from another service and being slated for an 

administrative separation, certainly warranted PSC attention.  

 m. Finally, as already recognized by this Court, there is nothing improper or even unusual 

for CGIS to include a picture of the suspect in their brief. This allegation, which the Defense 

continues to recycle and re-allege, contains no grounds upon which to grant relief. 

LT Thayer’s Interview with AN Budde 

 n. The Defense states without any legal authority that it is somehow improper for a 

prosecuting attorney to believe in the strength of his case and believe in the ultimate likelihood 

of a conviction in the case. If a prosecutor did not hold a belief in the accused’s guilt and the 

ultimate likelihood of conviction then he or she would not be prosecuting the case. More 

important, however, there is no evidence that Airman Budde’s testimony or memory changed as 

a result of his interview with LT Thayer. From previous evidence before this Court, Airman 

Budde provided incriminating evidence against LT Woods long before trial counsel interviewed 
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him in this case. This is a novel theory and should be disregarded without further consideration 

from the Court. Again, the Defense cites no legal authority for its accusation of impropriety.  

Chief Vaeth’s Accuser Process 

 o. The Defense alleges that an improper standard was used during the accuser process 

and that “evidence” was destroyed. Neither is accurate. 

 p. Chief Vaeth reviewed the same Bates stamped discovery that has been provided to the 

Defense. Accusers are not allowed to keep or retain CGIS investigations because of their 

sensitive nature, not only for law enforcement purposes, but also because of the ROI’s tendency 

to contain private and personal information. CGIS ROI’s are appropriately marked FOUO on 

every page and the accuser’s have access to this FOUO material for a limited time purpose. DHS 

policy requires FOUO materials to be appropriately accessed, used, stored, safeguard and 

destroyed when they are no longer needed. DHS Management Directive Number 11042.1, 

Safeguarding Sensitive But Unclassified (FOR OFFICIAL USE ONLY) Information. The 

Defense has been provided the same information that Chief Vaeth reviewed. No evidence was 

“destroyed.”   

 q. Chief Vaeth was provided the oath set forth in RCM 307 and preferred the charges. 

The Oath in RCM 307 includes the required language that “the matters set forth in the charges 

and specifications are true to the best of your knowledge and belief.” 

 r. Additionally, Chief Vaeth signed the affidavit block on the charge sheet, DD Form 458 

which states “the same are true to the best of his/her knowledge and belief.” This is a repeat of 

the RCM 307 oath and standard.  



Page 10 of 29 
 

 s. Probable cause is the known standard for charges to be referred to court-martial, as is 

contemplated by RCM 405 and 406 (“conclusion with respect to whether there is probable 

cause”).  

 t. The preferral standard under RCM 307, that the matters set forth “are true” is a lesser 

standard than probable cause.  

 u. The Defense further claims that the prosecution has not turned over the correspondence 

relating to Chief Vaeth’s role as an accuser. That is incorrect. The correspondence is bates 

stamped at 10956-10969. This discovery clearly indicates that the files, due to size, were 

transferred to Chief Vaeth via DoD Safe. The prosecution has informed the Defense of the files 

that were provided to Chief Vaeth. (A.E. I – DD  Bates Number 012477-012479 DoD SAFE 

Reciept). There is no requirement for an accuser to review all available evidence.  

 v. None of the assertions by the Defense state any grounds for relief or demonstrate any 

form of impropriety.   

CAPT Stukus Email 

  x. The Defense’s accusation of UCI fails because CAPT Stukus did not commit UCI. 

CAPT Stukus sent an email to his deputy and CO of Military Personnel on 28 Oct 2020. His 

email referenced the defense counsel trying to pull out every trick in the book. The context of 

this situation is important. 

 y. The day before CAPT Stukus sent this email, 27 Oct 2020, CDR Murphy sent a memo 

to CAPT Stukus. Citing no legal authority, CDR Murphy claimed without qualification that if 

CAPT Stukus granted the Government’s excludable delay request he would be committing an 

abuse of discretion. (A.E. I – EE CDR Murphy Memo). CDR Murphy’s memo did not even 

contain an accurate recitation of the law regarding grants of excludable delay. 
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 z. CDR Murphy, as a senior officer and USCG attorney, was given deference by CAPT 

Stukus as to what CDR Murphy asserted in his memo. CAPT Stukus expected a senior officer 

and USCG attorney to operate with a high level of candor and professionalism.  

 aa. After CAPT Stukus consulted with his SJA about the legal standard for granting 

excludable delay, CAPT Stukus quickly learned that CDR Murphy’s claim that he would be 

committing an abuse of discretion was not legally accurate.  

 bb. CDR Murphy’s memo attempted to persuade CAPT Stukus to engage in a fault based 

analysis to determine whether the prosecution or the defense was responsible for periods of 

delay. This analysis is incorrect under current law. As held by CAAF in United States v. 

Lazauskas, 62 M.J. 39, 41-42 (C.A.A.F. 2005), “the current version of R.C.M. 707 focuses on 

whether a period of time is excludable because a delay has been granted, which is in contrast to 

the prior version that focused on a determination as to which party was responsible for the 

delay.” Lazauskas further held that all pretrial delays approved by the convening authority are 

excludable so long as approving the delay itself was not an abuse of discretion. Id. “It does not 

matter which party is responsible.” Id. at 41. 

 cc. Therefore, the law was not correctly stated by CDR Murphy, and as such CAPT 

Stukus fairly interpreted CDR Murphy’s tactic as a trick or an attempt to be deceptive. (A.E. I – 

FF, CAPT Stukus Affidavit). There is no bias or animus portrayed in CAPT Stukus’ email, just 

an assessment of CDR Murphy’s chosen litigation tactic. Ultimately, this email does not 

constitute UCI or any other form of malfeasance as it has no potential to influence the fairness of 

the court-martial, meaning the findings of the case or the sentence. Biagase, 50 M.J. at 151. The 

Court should deny this defense request as unsupported by law.  
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Granting Immunity 

 dd. CAPT Stukus, as the SPCMCA, was not aware or involved in any efforts to seek 

immunity for any witnesses. Therefore, any preliminary immunity processes occurring without 

his awareness did not affect or influence his role as the SPCMCA. (A.E. I – FF).  

 ee. RCM 704 controls grants of immunity. The general court-martial convening authority 

is the only person with authority to grant immunity, unless the GCMCA has delegated the 

authority to the SPCMCA. R.C.M. 704(c)(3); R.C.M. 704(e). No designation has been made 

from RADM Bouboulis to CAPT Stukus.  

 ff. RADM Bouboulis properly granted immunity in accordance with RCM 704. RCM 

704 contains no prohibition on trial counsel beginning the immunity process before referral. 

Further, RCM 704 contains no restriction on a GCMCA granting immunity before referral.  

 gg. In this case, RADM Bouboulis did not grant immunity to any witnesses until after 

referral of charges. No rule for court-martial prohibits the trial counsel from coordinating with 

the Department of Justice to streamline the immunity process for the GCMCA’s decision post-

referral.  

 hh. The Defense states that most of the individuals immunized by the GCMCA were 

white. These civilians were immunized because of their involvement with LT Woods’ and drugs. 

Their race is not relevant, nor was it a consideration. As the Defense is fully aware, none of the 

pertinent documentation, the immunity requests to DOJ, the DOJ concurrence letters, or the 

Convening Authority’s immunity grants, contain any reference to these individuals’ races. 

Further, these civilian witnesses are not subject to the UCMJ for prosecution, and whether they 

will be prosecuted by a state or federal court is not a decision that will be made by the USCG. 

Notably, each has testimonial immunity only.  
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 ii. In summary, none of the Defense’s allegations relating to immunity state any grounds 

upon which relief can be granted and they will not be addressed further.  

Trial Counsel Interview of Brian Kelvas 

 jj. Mr. Kelvas is an immunized government witness and a person known to have been 

involved with drug-related interactions with LT Woods. Mr. Kelvas apparently considers himself 

a friend of LT Woods.  

 kk. CGIS and trial counsel attempted to interview Mr. Kelvas in January 2021.  

 ll.Trial counsel explained the nature of the immunity. Trial counsel informed Mr. Kelvas 

that he had received testimonial immunity and that he was required to be truthful because he did 

not have immunity from prosecution for false statements and perjury. Similarly, he was informed 

that he did not have transactional immunity and that he was still subject to prosecution for his 

past drug offenses by local authorities. He was informed that testimonial immunity prevented 

any statements or testimony that he would provide in the future from being used against him.  

 mm. Mr. Kelvas was not threatened with arrest or local prosecution. He was accurately 

informed about the scope of the immunity he had been granted by the federal government and 

USCG authorities. 

 nn. The Defense’s allegations here do not state any actionable grounds for relief. 

Applicable Law 

  The Defense has the initial burden of raising “some evidence” more than mere 

allegations or speculation that UCI exists.  United States v. Biagase, 50 M.J. 143, 150 (C.A.A.F. 

1999).  Moreover, the Defense must show “that the alleged unlawful command influence has a 

logical connection to the court-martial, in terms of its potential to cause unfairness in the 

proceedings.”  Id.  If the Defense meets its initial burden, the burden shifts to the Government to 
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show beyond a reasonable doubt that either (1) the predicate facts do not exist, (2) the facts do 

not constitute UCI, or (3) any purported UCI will not affect the findings or sentence.  Id. at 150-

51.   

 The analysis is similar regarding public perception and appearances, otherwise known as 

apparent UCI. United States v. Stoneman, 57 M.J. 35, 42-43 (C.A.A.F. 2002).  For apparent UCI, 

the burden remains on the defense to show some evidence of UCI beyond allegations and 

speculation. United States v. Boyce, 76 M.J. 242, 249 (C.A.A.F. 2017). If the Defense meets their 

initial burden, the Government may prevail by proving beyond a reasonable doubt that (1) the 

facts proffered do not exist, or (2) the facts do no amount to UCI. Id. at 249. If the Government 

cannot meet this burden, the Government may still prevail by proving that the influence of 

command did not place “an intolerable strain upon the public’s perception of the military justice 

system because an objective, disinterested observer, fully informed of the facts and 

circumstances, would not harbor a significant doubt about the fairness of the proceeding.” Id.; 

United States v. Salyer, 72 M.J. 415, 423 (C.A.A.F. 2013). Whether these burdens are met is an 

objective test. Stoneman, 57 M.J. at 42. 

Argument 

I. The Defense’s Assertions do not constitute “some evidence of UCI” 

 

 Initially, it is challenging to interpret the Defense’s motion, as they do not articulate what 

actions they believe to constitute UCI and whether they are alleging actual or apparent UCI. The 

entire UCI section does not incorporate any facts or apply the facts to the law. Rather, the entire 

section simply makes conclusory statements that there is “clear and obvious unlawful command 

influence.” Def. Mot at 19. The Defense also states, without citation to any authority, that 

prosecutorial misconduct amounts to UCI. Def. Mot. at 22. No Court has ever held this. In fact, 
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UCI and prosecutorial misconduct are separate and distinct legal issues. The Court should 

summarily reject this Defense claim. 

LT Thayer’s Interview with AN Budde 

 The only fact mentioned (and not applied to the law) by the Defense in the UCI section is 

that the prosecution “openly and expressly presumed guilt, inevitable conviction, and 

incarceration of LT Woods.” Def. Mot at 19.  The trial counsel’s opinion on the strength of a 

case is neither relevant evidence before the court, nor a basis for UCI. 

 The only actionable conduct in this realm is when government actors intimidate or 

discourage witnesses from testifying for the defense. See United States v. Stombaugh, 40 M.J. 

208, 211 (CMA 1994). In Stombaugh, senior command members attempted to dissuade potential 

witnesses from testifying on behalf of the defense. Id. at 212. (“Here the defense alleges that one 

witness and one potential witness were told by individuals in the squadron not to testify for the 

appellant and against the victim”). No parallel exists in this case as Airman Budde had already 

provided information incriminating LT Woods and had already entered into a cooperation 

agreement. Additionally, Airman Budde is not a defense witness, but rather one of the main 

witnesses who will provide incriminating evidence against LT Woods. Therefore, the Defense’s 

argument states no cognizable grounds upon which this Court can grant relief.  

CAPT Stukus’ Email 

 CAPT Stukus’ email message does not constitute UCI. A defense memorandum that 

contained significant misstatements about the law prompted CAPT Stukus to send the email. The 

email characterized CAPT Stukus’ recent interaction with Defense counsel. CDR Murphy’s 

action of sending a misleading objection memorandum to CAPT Stukus prompted CAPT Stukus’ 
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email. While the Defense certainly has access to the SPCMCA and has the ability to make 

objections and requests, there is no inherent right to be misleading.  

 For good reason, CAPT Stukus as the commanding officer felt that his CO of Military 

Personnel and his deputy should be aware of the defense counsel’s interaction with him. CAPT 

Stukus did not order or advise LCDR Psimer to cease communications with the Defense or to 

stop assisting the Defense with their investigative efforts. In fact, the prosecution is aware that 

the Defense counsel have had numerous conversations with LCDR Psimer and essentially every 

other witness at the SFLC that they have desired to speak with. LCDR Psimer was requested and 

approved as a witness for the Defense at the Article 32 hearing. 

 There is no actual evidence to support any unlawful intent or unlawful outcome. A 

convening authority interpreting a Defense tactic is not UCI. The Defense’s motion does not cite 

any legal authority for their contention that this is UCI nor does the Defense articulate a coherent 

theory explaining how this is UCI—be it actual or apparent. Any purported UCI must have a 

logical connection to the court-martial proceeding, meaning that the action has the tendency to 

make the court-martial unfair. Biagase, 50 M.J. at 150. More specifically, making the court-

martial unfair means that the alleged UCI has an affect on the findings or the sentence. Id. at 151.  

 Even with the Defense’s stretch on these facts there is no way to make a straight-faced 

argument that LT Woods court-martial is now unfair. CAPT Stukus has no further role in the 

case. No witnesses have refused to cooperate with the Defense. No witnesses have been 

discouraged from testifying on behalf of the Defense. CAPT Stukus did not make a public 

statement regarding the case or LT Woods. CAPT Stukus did not make the decision to refer this 

case to court-martial. CAPT Stukus was not the PHO who found probable cause for all charges 

and recommended a GCM. CAPT Stukus was not the SJA nor the GCMCA. CAPT Stukus will 
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not be the military judge nor a member at LT Woods court-martial. CAPT Stukus did not select 

the members for LT Woods court-martial panel. Therefore, regardless of CAPT Stukus’ opinion 

about the Defense counsel’s tactics it is not UCI because it has had no impact on the fairness of 

any court-martial proceeding. Therefore, this Court can summarily reject this Defense argument 

because (1) the facts purported do not constitute UCI, and (2) the facts will not affect the 

findings or the sentence. See Id.  

Systematic Racism 

 Sadly, racism is a theme that the Defense has been attempting to insert into this case 

since the onset. Without any basis, Defense counsel attempted to force the prosecution to gather 

and discover voluminous data regarding the outcomes of other cases as well as racial statistics 

from entirely unrelated cases. Without any basis, the Defense claimed that they had reason to 

investigate vindictive prosecution based on race. The Court appropriately denied these baseless 

accusations. 

 Now, without hesitation or reservation, Defense counsel openly accuse the prosecuting 

attorneys of being racist. In a public filing in a federal court Defense counsel by name identify 

counsel and attempt to impugn their character.  

 The entire section relating to “systematic racism” in the Defense’s motion contains no 

citation to authority and no actionable facts. It is unclear what legal basis for relief the Defense is 

trying to achieve by these unsupported allegations. While Mr. Griffin and CDR Murphy’s belief 

that systematic racism exists in the military may be appropriate for a different forum, they 

certainly are not appropriate for a formal filing in this criminal case.  

 The Defense makes many offensive comments and accusations against not just the 

prosecution, but the entire USCG system by alleging “systematic racism.” This inherently 
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includes all present and past actors involved in USCG military justice. This Court can readily 

determine that this is not the appropriate forum for the Defense to make such allegations. 

Equality and social justice issues have their forum, but a general court-martial to adjudicate drug 

offenses is not it.   

 Looking at the legal basis of the Defense’s claim, the Defense’s motion contains no 

evidence of UCI.2 Initially, systematic racism within USCG military justice is a fanciful idea 

created by the Defense counsel. There is no evidence that it exists. It is the goal of the Coast 

Guard and every other military service to prevent racism from having any impact on military 

justice as well as service to our country. UCI, however, is an entirely different concept. UCI 

relates to the fairness of a court-martial, meaning the findings of guilt and the sentence. Biagase, 

50 M.J. at 150. The UCI focus is truly on a few actors: the referral decision by the GCMCA, the 

selection of members by the GCMCA, the members’ role in the case for findings and sentence, 

and the GCMCA’s post-trial duties. None of the Defense’s allegations actually constitute UCI 

because they do not affect the fairness of any of the above listed officials in the execution of their 

duties. The Defense has presented no evidence that any unlawful influence has occurred in this 

case.  

 Whatever the CGIS director did or did not do is irrelevant to the court-martial process. 

Likewise, whatever PSC did administratively in terms of retaining LT Woods on active duty 

(with or without request from the CGIS director) does not amount to UCI because it has no effect 

on the fairness of the court-martial. 

                                                           
2 As noted above, the Defense’s theory of UCI based on prosecutorial misconduct is not a real legal theory and 

appears to invented up by the Defense. Notwithstanding that assertion, there is no prosecutorial misconduct in this 

case. 
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 Traditionally, UCI was limited ever further requiring the alleged UCI action to be done 

by someone with the mantle of command authority. CAAF recently found UCI in a situation 

without the individual holding the “mantle of command authority” however that instance was an 

extremely limited and unique factual occurrence. United States v. Barry, 78 M.J. 70 (CAAF 

2018). In Barry, CAAF held that the Deputy Judge Advocate General of the Navy had 

committed actual UCI when he improperly advised the convening authority not to grant 

clemency in the case for political reasons. Id. at 77-78. CAAF, however, explicitly noted that 

essentially all of the Court’s previous UCI jurisprudence has centered around influence exerted 

by those in “formal command.” Id. at 76. As such, extending UCI to those outside command 

members requires a very unique factual circumstance, such as actually attempting to influence a 

decision maker in a case, none of which are present here.  

 No authority supports the Defense’s contention that the CGIS director (a civilian) can 

commit UCI—and certainly not without attempting to influence the decision makers in a court-

martial. Article 37, UCMJ expressly defines the categories of persons who can commit unlawful 

influence. It only includes those who are “subject to this chapter.” Article 2, UCMJ defines 

persons who are “subject to this chapter.” Article 2(a) contains thirteen categories of people who 

are “subject to this chapter.” None of those categories includes a civilian CGIS director. Article 

37 does not apply to private citizens, and it does not apply to civilian government employees. 

United States v. Bergdahl, 79 M.J. 512, 522 (C.A.A.F. 2019) (there is no precedent for finding 

UCI based on the remarks of private citizens, even influential ones). CAAF has also held that the 

language “subject to this chapter” does not include civilian government employees like members 

of Congress. Id. at 522. As such, no law supports the Defense’s theory that the CGIS director can 

commit UCI. Therefore, the Defense’s allegations of UCI against the CGIS director fail. 
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 It is also baffling how the CGIS director’s brief to OPM, even if it did convince OPM to 

hold LT Woods’ separation in abeyance, could unlawfully influence his eventual court-martial. 

In reality, the OPM decision does not affect the outcome or the fairness of LT Woods court-

martial.  

 As these are the only facts that the Defense mentions in their UCI section, this Court can 

summarily rule that “the facts do not constitute UCI” and deny this portion of this motion. See 

Biagase, 50 M.J. at 150-151.  

 

II. Trial counsel in this case have conducted themselves in accordance with the Rules for 

Court Martial and the UCMJ. No “pre-trial misconduct” has occurred. 

 

Unfounded Ethics Violation Accusations 

 The Defense counsel have made significant professional responsibility allegations against 

the prosecution. The Defense overtly accuses the prosecution of racism, violations of the rules of 

professional conduct, and prosecutorial misconduct. These allegations are personally and 

professionally offensive as well as unsupported by fact and law. This Court has already correctly 

denied Defense efforts to inject racial issues into the adjudication of this case. The United States 

requests that this Court similarly deny this motion as it is simply an extension of the Defense’s 

previous attempts.  

 There is no evidence of racism in this case. The entirety of the Defense’s allegations stem 

from the word haha in an internal email and the Defense counsel’s attempt to inject race into this 

case. There was no racial slur, no epithet, no racially disparaging remark, and no racial joke 

made. According to the Defense there could be no other possible reason to find humor in the 

Defense’s incorrect citation other than being a racist. To put it simply, that does not amount to 

evidence. The Defense accuses the prosecution of violating Rule of Professional Conduct 8.4. 
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Rule 8.4 contains a prohibition on engaging in conduct that is prejudicial to the administration of 

justice. Its guidance is general in nature, and lacks any specific prohibitions. The Defense fails to 

cite even a single piece of authority that any conduct in this case violates Rule 8.4.3 This 

accusation is reminiscent of all of the Defense’s previous motions where they have implicitly or 

explicitly accused nearly everyone involved in any aspect of this case of some form of 

wrongdoing. This allegation lacks any factual basis because none of the prosecution’s conduct 

violates any procedural or ethical norms. This is evident in the Defense’s motion as the Defense 

has to resort to general conclusory statements and accusations that the military as a whole has a 

race problem. The Defense cites not a single legal authority that would make their claims 

actionable.  

More disappointing, the Defense chose not to extend even an ounce of professional 

courtesy and attempt to understand the context or the situation. No inquiry was made from LT 

Thayer. No inquiry was made to LT Thayer’s supervisor. And, finally, the Defense did not even 

follow the proper protocol if they believed an ethical violation had occurred.4 The lack of 

evidence and the lack of legal support for this claim is dispositive of the issue. LT Thayer’s 

email presents no evidence of racism or a breach of the rules of professional conduct. Therefore, 

the prosecution requests that this Court deny the motion.  

Alleged Deletions and Failure to Disclose 

 The Accuser in this case appropriately deleted FOUO protected material after his “need 

to know” expired. He reviewed the same—and only available—materials that have been 

                                                           
3 All practitioners are aware that levying ethical allegations against opposing counsel is not a tactic to be 

haphazardly employed and should be reserved for only the most serious and substantiated violations. Here, the 

Defense chose that tactic with no legal support and only conjectural claims of violating a very amorphous rule.  
4COMDTINST M5800.1, Coast Guard Legal Professional Responsibility Program, enclosure 3, states that 

professional misconduct allegations shall be forwarded to the supervisory lawyer. 
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provided to the Defense in discovery. The Defense’s motion relies on the accuser’s memory as to 

what he reviewed. In reality, there are no other materials that the accuser could have reviewed 

because the bates stamped discovery was the only material in existence.  

 Notwithstanding this, there is no legal requirement that an accuser review all available 

materials. Rather, the accuser must simply attain the belief that the matters alleged are true. The 

Defense’s claims of impropriety are novel and without any legal support or merit. 

 No evidence has been deleted. The Defense has access to the same information that the 

accuser reviewed. In military justice, accusers have never been allowed to retain the FOUO 

CGIS investigations or other FOUO sensitive information. This is not a new practice for accusers 

to review documentary evidence prior to serving as accuser. Both members of the defense team 

have previously served as trial counsel and are well aware of the standards and procedures, 

specifically that accusers are never given copies of the investigative materials to keep—

electronic or hardcopy. The Defense’s claim that this is prosecutorial misconduct lacks candor to 

the Court.  

 FOUO procedures are governed by DHS Management Directive 11042.1, Safeguarding 

Sensitive But Unclassified (For Official Use Only) Information. Initially, accusers are given 

materials for a specific FOUO purpose, establishing their “need to know.” Id. at paragraph 

6.H.(2). While the accuser has access to the FOUO documents, storage requirements must be 

maintained. Id. at paragraph 6.I.(1)-(4). Finally, FOUO must be destroyed when access is no 

longer needed. Id. at paragraph 6.K. 

 Every page of a CGIS ROI is stamped FOUO. Accusers are authorized access to FOUO 

and un-redacted personally identifiable information (PII) for their specific purpose. They have no 
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continuing need to know or need for access after their FOUO purpose is completed. Destroying 

copies of these materials is the proper handling of FOUO materials.  

 Additionally, the global pandemic during 2020 changed many traditionally in-person 

transactions into remote transactions. Had the accuser come in person to the legal office, he 

would never have been sent home with a hardcopy of the CGIS investigation in his possession to 

indefinitely retain. Somehow though, the Defense thinks the accuser should have kept an 

electronic version. This position is illogical, and would violate the proper handling of FOUO 

materials. 

 Trial counsel provided YNC Vaeth documents for him to review and make a 

determination about the truth of the charges. Whether those documents were provided in hard 

copy or via DOD Safe, is irrelevant and an attempt to introduce impropriety where it simply does 

not exist. 

 Defense counsel has been provided the DOD Safe receipt for the items that were 

provided to YNC Vaeth. Each and every one of those documents has been provided to Defense 

as required pursuant to the Rules for Court Martial. This portion of the Defense’s motion states 

no valid basis for relief and should be denied.  

Alleged Intimidation of a Witness 

 The Government did not commit misconduct when interviewing a witness.  The Defense 

motion alleges that trial counsel’s interview of a government witness, Mr. Brian Kelvas, was 

prosecutorial misconduct. Prosecutorial misconduct is defined as action or inaction by a 

prosecutor in violation of some legal norm or standard, e.g., a constitutional provision, a statute, 

a Manual rule, or an applicable professional ethics canon. United States v. Meek, 44 M.J. 1, 5 
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(C.A.A.F.1996). Whether prosecutorial misconduct has occurred is an objective inquiry made by 

the court. United States v. Hornback, 73 M.J. 155 (C.A.A.F. 2014). 

 Contrary to the Defense’s recent assertion, Mr. Brian Kelvas is an immunized 

government witness. He has evidence implicating LT Woods in violations of the UCMJ. The 

Defense can certainly claim he is a defense witness if they desire to do so, but the fact remains 

that he will be called by the prosecution and he has incriminating information about LT Woods.  

 The Convening Authority provided testimonial immunity for Mr. Kelvas. Trial counsel 

and CGIS attempted an interview with Mr. Kelvas in January 2021. The interview was attempted 

via a teleconference call in which trial counsel were in one location and CGIS and Mr. Kelvas 

were at another location. While on the call, trial counsel attempted to explain the type of 

immunity that Mr. Kelvas received and the limitations on that immunity. 

 While being constantly cut off, trial counsel attempted to explain that the immunity was 

testimonial immunity meaning that his future statements and testimony could not be used against 

him. Regarding his previous criminal actions, however, he did not have immunity for those and 

could still be prosecuted. As the call continued Mr. Kelvas became more agitated, raising his 

voice. At no point during this explanation and conversation did trial counsel attempt to (1) 

influence Mr. Kelvas not to testify; (2) attempt to influence his testimony or opinion of LT 

Woods; or (3) threaten Mr. Kelvas with arrest.  

 The facts proffered by the Defense are inconsistent with S/A Kuzak’s observation of this 

event. (A.E. I – II). S/A Kuzak heard Mr. Kelvas state that “we were spinning our wheels 

investigation ‘Rob’ and that he wasn’t our guy.” Id. S/A Kuzak saw Mr. Kelvas become 

“aggravated and verbally defensive.” Id. Finally, S/A Kuzak heard Mr. Kelvas “use profanity 

towards the trial attorneys on the conference call and hung up on them.” Id.  
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 After the above conversation, S/A Kuzak and Mr. Kelvas had a follow on conversation. 

Mr. Kelvas told S/A Kuzak that LT Woods lived down the hall from him and that he knew him 

to have used cocaine. Id. Mr. Kelvas stated that he had a cocaine addiction problem a while ago 

and that he knew if he wanted to get cocaine easily LT Woods lived right down the hall but he 

had never actually got cocaine from him. Id.   

 It is challenging to imagine that Mr. Kelvas, who has told CGIS that he knows LT Woods 

used cocaine, would be a Defense witness. It may be legally convenient for the Defense counsel 

to claim him as a defense witness, but that is a fanciful notion. Nonetheless, even if the Defense 

does attempt to label him as a Defense witness the calculus does not change.  

 In United States v. Lord, the court held that defense counsel have the burden of proving 

that prosecutorial misconduct occurred. United States v. Lord, 711 F.2d 887 (9th Cir. 1983).  

The Defense cite Lord, however, it does not actually support their argument. The Defense allege 

that prosecutors interviewed Mr. Kelvas and told him he would be arrested and prosecuted by 

local police and that the prosecutors screamed at him. Def. Mot. at 26. This is a gross 

mischaracterization of the facts in this case, but even if such allegations were true it would not 

rise to prosecutorial misconduct. 

 In Lord, prosecutors approached a key defense witness who could corroborate the 

defendant’s version of events, and told him that he would be prosecuted if he testified in court. 

Lord, 711 F.2d at 891. As a result, the defense witness invoked his Fifth Amendment rights and 

refused to testify. Id. The court held that because the defendant was deprived of the testimony of 

this essential witness, and based upon the unrebutted conduct of the prosecutors, a rehearing, and 

perhaps a judgment of acquittal would be necessary. Id. Notably, however, the court opined that 
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the remedy did not have to be an acquittal, rather the government could simply immunize the key 

witness and the defendant would have the benefit of this testimony at a new trial. Id.  

 There are no parallels between Lord and the instant case. Mr. Kelvas is a government 

witness, and there is no indication that his exchange with prosecutors in any way changed, 

influenced, or impaired his potential testimony. The trial counsel did not attempt to persuade Mr. 

Kelvas not to testify, in fact, the trial counsel were attempting to determine what Mr. Kelvas’ 

testimony at trial would be. Only the Defense counsel in this case have attempted to influence 

witness’s testimony and their willingness to participate in trial. In several instances, the Defense 

have attempted to or successfully influenced witnesses to claim that they do not remember facts, 

and have even provided draft affidavits for them to sign stating as much. (A.E. I – GG; A.E. I – 

HH). The Defense has also attempted to persuade witnesses not to participate or testify in trial. 

(A.E. I – HH). It is ironic for the Defense to attempt to claim impropriety relating to influencing 

witnesses given their own conduct.  

 Mr. Kelvas has testimonial immunity in this case where the essential witness in Lord, had 

no immunity and was faced with invoking his Fifth Amendment rights. Mr. Kelvas will testify at 

trial and is free to give any permissible opinions about his friendship with LT Woods and his 

opinions of him.  

 In addition to Lord, the Defense cites United States v. Smith and United States v. Little 

but in a similar fashion they do not actually support the Defense’s argument. Smith dealt with 

government actions that were “plainly a threat” to the testifying defense witness and were 

intended to make him invoke his Fifth Amendment rights. United States v. Smith, 478 F.2d 976, 

979 (D.C. Cir. 1973). In Smith, the defense witness would have provided testimony that the 

defendant was acting in self-defense (to a murder), but the witness was threatened with 
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prosecution on other charges if he chose to testify for the defendant. Id. The witness did not 

ultimately provide testimony and the court in Smith, found that the testimony would have been 

vital to the defendant. Id. No parallel exists between Smith and the instant case.  

 Last, the defense cites Little which also does not support the defense’s position. In Little, 

the defendant sought the help of an expert witness to deal with alleged taxation offenses. Little, 

753 F.2d at 1438-39. IRS agents made a surreptitious call to the expert witness’ office attempting 

to gather information. Id. The witness’ secretary took the call and relayed the information to the 

expert witness who felt that perhaps government agents were behind the call. Id. While the 

witness expressed that the call made him nervous, the Court found no evidence to suggest that 

the call was designed to intimidate the witness, nor was the witness, despite his stated nerves, 

unwilling to testify in the proceedings. Id. 

 Like all the other cases cited by the Defense, no parallel exists. There was no 

surreptitious conduct and Mr. Kelvas will testify at trial. The Court should deny the Defense 

motion because there are simply no facts that demonstrate or even suggest prosecutorial 

misconduct. 

Conclusion 

 Viewed in its entirety, the Defense motion presents no facts, evidence or legal argument 

to support claims of UCI, racism, or prosecutorial misconduct. In total, this Defense motion 

presents no sustainable grounds for relief and is an unprofessional example of counsel attempting 

to accuse everyone around them of some form of misconduct. This Court should summarily deny 

this motion.  
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Evidence 

   

 A.E. I – DD Chief Vaeth DoD Safe Receipt (previously submitted) 

 A.E. I – EE CDR Murphy 27 Oct 2020 Memo to CAPT Stukus  

 A.E. I – FF CAPT Stukus Affidavit 

 A.E. I – GG CGIS Interview With Evan Griffin (Bates 1409-1410) 

 A.E. I – HH Affidavit Provided to Evan Griffin By Defense (Bates 1415) 

 A.E. I – II CGIS Interview with Brian Kelvas (Bates 1418) 

  

Relief Requested 

 The Defense has failed to show any evidence of UCI or prosecutorial misconduct in this 

case. The Court should deny the Defense Motion.    

Oral Argument 

 The government requests oral argument on this motion. 

Production of Witnesses 

Pursuant to R.C.M. 703, the Defense has requested the production of seven witnesses.  

(1) LT Thayer- will not be produced. 

(2) LT Mihill- will not be produced.  

(3) CAPT Batson- will be produced 

(4) CAPT Stukus- will not be produced. CAPT Stukus has provided an affidavit to detail the 

pertinent factual aspects of his involvement in this case. 

(5) Director Berkow- will not be produced. 

(6) Chief Vaeth- will not be produced. 
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(7) Mr. Brian Kelvas- the Defense states that Mr. Kelvas will testify telephonically. The 

Government welcomes the Defense to call Mr. Kelvas telephonically.  

 

 

 

      Respectfully Submitted, 

 

_____________________ 

R..W. Canoy, LCDR 

Trial Counsel 

 

 

 

 

 

 

 

 

 

 

 

 

 


