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UNITED STATES COAST GUARD JUDICIARY 
GENERAL COURT-MARTIAL 

 
 
   U N I T E D   S T A T E S 
        
           v. 
 
    LT ROBERT K. WOODS 
    U.S. COAST GUARD  

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
DEFENSE MOTION TO DISMISS  

 
Unlawful Command Influence 

 
11 May 2021 

 

 

RELIEF SOUGHT 

Pursuant to the Constitution of the United States and the Manual for Courts-Martial 

(2019 ed.), the Defense moves this court to dismiss with prejudice the charges against LT Woods 

for unlawful command influence, prosecutorial misconduct, and Constitutional due process 

violations. Suspicious irregularities, misconduct, and blatant racial discrimination in the 

investigatory and pre-referral phases eviscerates public confidence in the possibility of LT 

Woods receiving a fair trial.  Dismissal is the only remedy.  

 

HEARING 

 With regards UCI, the Defense believes the documentary evidence filed as evidence in 

conjunction with this motion shifts the burden to the government.  Notwithstanding the above, 

the Defense requests a hearing to present additional witness testimony and to allow for oral 

argument in support of dismissal.  
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BURDEN OF PERSUASION AND BURDEN OF PROOF  

Unlawful Command Influence 

As to the issue of UCI, the Defense has the burden to present some evidence, which if 

true, constitutes UCI.  If some evidence is presented, "the appearance or existence of unlawful 

command influence creates a rebuttable presumption of prejudice."1  

Once the Defense raises the issue of UCI, the Government must prove, beyond a 

reasonable doubt: (1) that the predicate facts do not exist; or (2) that the facts do not constitute 

unlawful command influence; or (3) that the unlawful command influence will not prejudice the 

proceedings.2 Here, the scope of the UCI includes unlawful deprivation of Constitutional Due 

Process under the 5th Amendment of the U.S. Constitution. The Defense has the burden of 

persuasion as the moving party for that allegation.  R.C.M. 905(c). 

Prosecutorial Misconduct 

As to the issue of prosecutorial misconduct, the Defense has the burden of persuasion as 

the moving party.  R.C.M. 905(c).  

 

FACTS  

Email Establishes Unlawful Racial Animus in the Prosecution of LT Woods 

1. The Government detailed LT Thayer and LT Mihill as government counsel on 20 August 

2020 for the initial preliminary hearing against LT Woods on 7 October 2020.  See AE-V and 

AE-II H. 

2. The night before the preliminary hearing, LT Thayer sent an email to LT Mihill stating: 

 
1 United States v. Wallace, 39 M.J. 284, 286 (C.M.A. 1994). 
2 United States v. Biagase, 50 M.J.  143, 150-51 (C.A.A. F. 1999). 
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“145/20 = BLACKS IN GOVERNMENT (BIG) MERITORIOUS SERVICE AWARD 

haha” 

The subject of the email is, “RE: Also unclear how ACN 45/20 is relevant”.  See AE II-VV.  

3. Earlier on 6 October 2020, Defense sent an email to Government counsel and the preliminary 

hearing officer indicating that it intended to submit, among other documentary evidence, 

“ACN 003/19; 131/19; 045/20.” See AE II-WW.  

4. The Defense intended to reference ALCGPSC 045/20, which concerns urinalysis procedures 

during COVID.   

5. ALCGPSC 045/20 is the message Defense introduced at the preliminary hearing.  See AE II-

XX. 

6. The subject line and earlier communication in the email chain show LT Mihill and LT 

Thayer attempting to determine the relevance of Defense’s reference to ACN 045/20.   

7. LT Thayer’s email concerns LT Woods’ prosecution.  

8.  Recognizing that it might be a typo, government counsel apparently considered ACN 

145/20.    

9. ACN 145/20, however, is a message entitled, “PROMULGATION OF COAST GUARD 

NONAPPROPRIATED FUND MANUAL.” See AE II YY. 

10. LT Thayer apparently found no humor in this possible error, and then proceeded to review 

the ALCOAST archive.  

11. ALCOAST 145/20 is the BLACKS IN GOVERNMENT Meritorious Service Award 

message. See AE-II ZZ.  

12. LT Thayer found this possible error humorous, cut and pasted or typed the title into an email 

to LT Mihill, and included the phrase “haha” to highlight the humor.   
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13. This “joke” is only told if LT Woods is Black. 

14. LT Woods is Black.  

15. The Government knew that LT Woods is Black.3     

16. There is no legitimate or lawful purpose for finding humor in the race of the accused.  

17. To the Defense’s knowledge, LT Mihill did not report LT Thayer’s offensive joke or 

otherwise object to it.  

18. The email was then provided the legal YN, Bates stamped, and transmitted to the Defense 

through their discovery process.   

19. The email is relevant and responsive to Defense discovery requests related to UCI and racial 

injustice. 

20. Racial jokes are a clear violation of Coast Guard civil rights policy on a very fundamental 

level.  

21. LT Woods filed a timely EEO and AHHI complaints related to the racially motivated 

prosecution of him on 11 May 2021. 

  

Racial Disparities in Military Justice 

22. A December 2020 Air Force OIG investigation revealed disparities in the prosecution of 

minorities in the military criminal justice system. (“This Independent Review confirmed 

racial disparity exists for black service members in the following areas: law enforcement 

 
3 The accused, LT Woods, identifies as, “Black or African American.”  LT Woods’s Coast Guard Member 
Information contains this demographic information. Bates 000032. See AE-II AAA.  Government counsel produced 
this information to the Defense on or about 27 August 2020.  Accordingly, government counsel knew LT Woods’ 
race at the time it sent the email on October 6. 
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apprehensions, criminal investigations, military justice, administrative separations...”) See 

AEII- BBB 4  

23.  The Air Force OIG investigation determined that black service members are, “60% more 

likely than white service members to face courts-martial.” Id. at pg. 6.    

24. The Air Force OIG investigation indicated that “drug-related offenses” are one of the 

primary charged offenses where is discrepancy is seen. Id at pg. 6. 

25. The government charged LT Woods with drug-related offenses.  Specifically, six violations 

of Article 112a, UCMJ, based largely on vague innuendo-laden text messages and hazy 

memories of civilian witnesses, almost all of whom are white.  

26. The United States Government Accountability Office issued a report in May 2019 titled, 

“DOD and the Coast Guard Need to Improve Their Capabilities to Assess Racial and Gender 

Disparities.” See AE II-L.  This report specifically noted that:  

“GAO’s analysis of available data found that Black, Hispanic, and male service-
members were more likely than White or female members to be the subjects of 
investigations recorded in databases used by the military criminal investigative 
organizations, and to be tried in general and special courts-martial in all of the 
military services when controlling for attributes such as rank and education.”  
 

27.  In June 2020, the GAO issued second follow-up report. See AE II-M. This report noted, 

“The Department of Defense (DOD) has taken some steps to study disparities but has not 

comprehensively evaluated the causes of racial disparities in the military justice system. 

Doing so would better position DOD to identify actions to address disparities and to help 

ensure the military justice system is fair and just.” Id – What GAO Found.  It also noted, 

“Officials from DOD and the military services acknowledged that they do not know the 

cause of the racial disparities that have been identified in the military justice system.” Id. at 

 
4 The case against LT Woods arose from an Air Force OSI investigation.  
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pg 27.  These reports note the lack of Coast Guard data in a single system related to race and 

military justice cases.  

28. The Defense requested discovery on racial disparities in Coast Guard military justice, which 

would include any effort to respond or improve based on the GAO criticism.   

29. The Court denied our motion to compel this discovery in its 19 March 2021 ruling, holding 

that the Defense’s request, “is not reasonable.”  See A.E. XI. 

 

Legal Service Command and Coast Guard Good Order and Discipline Data 

30. The Coast Guard Legal Service Command (“LSC”) prosecutors are, “responsible for 

supporting all courts-martials thought the entire Coast Guard.” LSC has the “only full-time 

trial counsel,” in the Coast Guard.  See AEII –CCC Report of the JAG of the U.S. Coast 

Guard to the American Bar Association - 2020.   The Chief Prosecutor of the Coast Guard 

supervises these Trial Counsel, and he is supervised by the LSC Commanding Officer, who 

is also the SJA advising both the SPCM and GCM Convening Authorities in this case.  

31. Available Coast Guard records suggest inconsistencies in the prosecution of drug offenses, 

particularly the level at which cases are adjudicated. See AE II-S.  These inconsistencies 

mirror discrepancies noted in the Air Force OIG investigation.  For example, the Coast Guard 

recently resolved a case of an E-3 conspiring with another member to manufacture “magic 

mushroom,” procure supplies to grow them, and possessing them at Article 15, NJP. 

32. The Coast Guard routinely administratively separates junior officers, like LT Woods, for 

drug offenses.  Id. 

33. The Defense requested underlying case file information for relevant similarly situated service 

members in Coast Guard drug cases to enable the Defense to evaluate the circumstance of 
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each case and to evaluate if racial bias, conscious or unconscious, could be a reason for this 

disparity and if LT Woods is the victim of selective prosecution.  

34. The court denied a Defense motion to compel this discovery in its 19 March 2021 ruling, 

holding that the Defense’s request, “is not reasonable.”  See A.E. XI.  

 

The “Mug Shot” Email 

35. CGIS Director Berkow emailed a power point presentation with erroneous information that 

inflated the scope of LT Wood’s culpability to Commander PSC.   

36. The email contained LT Woods’ mug shot.   

37. This power point presentation filtered through OPM and presumably to other unknown senior 

Coast Guard officials. See AE II-R.   

38. The Defense is unaware of any legitimate law enforcement purpose in forwarding a mug shot 

of an accused in a briefing slide to the most senior members of the Coast Guard’s leadership. 

39. The presence of a photo potentially biases Coast Guard decision makers and is not in 

accordance with general Coast Guard practices to remove demographics from personnel 

decisions. See e.g. AE II – DDD, PSCINST M1611.1D, page 4-4 (OER shall not expressly 

evaluate, compare or emphasize gender, religion, color, race, sexual orientation, or ethnic 

background (emphasis added)). 

40. In June of 2020, Secretary of the Army Ryan McCarthy directed the removal of Department 

of the Army photos from selection boards in part to address the disparity of Black officers’ 

promotions relative to their white counterparts. 

41. As CDR Ford, CG-OPM-1, noted in his Aug 27, 2019 email, “LT Woods situation is on 

PSC/OPM radar,” suggesting OPM internally felt pressure from CGIS. See AE-II –R. 
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42.  CG-OPM, CAPT Brown, is the approval authority for an administrative separation for LT 

Woods.  

43. CG-OPM denied two administrative separations requests from LT Woods in this case using 

different procedures on each occasion. See AE II FFF and GGG.  

44. The Court denied the Defense discovery related to this power point, to include who else 

Director Berkow sent or provided this power point and erroneous information to in the Coast 

Guard.  See A.E. XI. 

45. This Court represented, sua sponte on the record, that sending documents with mugshots is a 

typical action by the CGIS Director based on the military judge’s previous experience as 

Executive Assistant for The Judge Advocate General of the Coast Guard.5   

46. The government has produced no policy to support this practice, and it is unclear what type 

of case triggers a mug shot, a power point, or an email from the Director of CGIS to PSC-

OPM.  

47. Director Berkow denied a Defense witness interview request. 

  

LSC opinions of, and wrongful actions against, LT Woods has Incurably Permeated and Tainted 
the Prosecution 

 
 

LT Thayer’s presumed guilt, conviction, and confinement of LT Woods with both the 
Accuser and the Government’s Key Witness, Destruction of Evidence, and Threatening of 

a Witnesses 
 

48. On or about 26 June 2020 LT Thayer interviewed Airman Budde, the government’s primary 

witness against LT Woods.  

49. Airman Budde participated in the interview consistent with an immunity order that the Air 

Force gave him.  
 

5 The Defense objects to this proffer by the Military Judge because it is unsupported by evidence.   
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50. During the interview, LT Thayer engaged in protracted speculation with Airman Budde and 

his lawyer, commenting on the strength of their evidence, the high probability of obtaining a 

plea deal that would involve incarceration, speculating as to the specific location where LT 

Woods might serve out his inevitable confinement, and informally agreed to “look at 

confinement in Charleston” at the request of AN Budde.  A.E.II-LL at minute 44:00.   

51. Their conversation occurred long before any charges were preferred in this matter.  

52. LT Thayer exchanged skype messages with Chief Vaeth, the selected Accuser, while 

coordinating the preferral of Charges under R.C.M. 307. 

53. On 5 August 2020, LT Thayer asks Chief Vaeth to review “some documents… determine if 

probable cause exists,” and to “delete the files after we have preferred charges.” See AE II 

GGG, Bates 010963. 

54. Someone from the LSC Staff emailed Chief Vaeth a document describing the probable cause 

standard. 

55. R.C.M. 307 does not mention probable cause. 

56. The standard under R.C.M. 307 is, “the matters set forth in the charges and specifications are 

true to the best of the knowledge and belief.”  

57. When the legislator intends to apply the probable cause standard it uses the words probable 

cause.  See e.g. R.C.M. 405 (“whether there is probable cause.”)  

58. R.C.M. 404A(a)(1) requires the government to allow the charges and accompanying 

documents reviewed by the accuser to be inspected by the Defense.   

59. The Accuser no longer has the files because he obeyed LT Thayer’s order. 

60. There is a gross inconsistency between what Chief Vaeth claims he reviewed and what the 

LSC claims to have sent him to review. See AE II HHH and III (60-70 pages vs. 269 pages).  
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61. The Government has not discovered the files and correspondence to Chief Vaeth for 

evidence he reviewed despite Defense’s specific request for those documents under R.C.M. 

701. 

62. The Defense is unaware of what further instructions, orders, or directions government 

counsel or its staff provided to the accuser in the second email and what documents YNC 

Vaeth relied upon to prefer the charges.   

63. On 6 August 2020, LT Thayer, before executing any oath, checked in with Chief Vaeth to 

confirm that he found, “probable cause to believe that the attached charges were committed?” 

64. Chief Vaeth responded in the affirmative.  

65.  LT Thayer exuberantly replied, “haha roger that. We thought the evidence was pretty good 

too.” See AE II JJJ, Bates 010968 (emphasis added).   

66. This improperly bolstered YNC Vaeth and his determination before he was under oath.   

67. In this conversation, LT Thayer also stated that he was still, “Waiting on feedback from one 

more person on the charges.” 

68. Chief Vaeth formally accused LT Woods ten days later, on 17 August 2020, for the charges 

currently before this Court.  

 
Disparaging Defense Counsel by Convening Authority after “spending time with the 

LSC” 
 

69. LCDR Andrea Psimer was a witness at the Article 32 proceeding.   

70. The Defense also anticipates her testimony during motions practice and on the merits of this 

case. 
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71. CAPT Stukus, the special court-martial convening authority who convened the preliminary 

hearing against LT Woods and supervisor for LCDR Psimer, knew that LCDR Psimer was a 

witness in the case.  

72.  In the middle of the Article 32 proceeding6, CAPT Stukus sent an email to LCDR Psimer 

and his Deputy, Mr. Jim Lane on 28 October 2020.  See AE II-WW.  He stated; 

Andrea – FYA. I’ve spent some quality time with LSC the last couple days.  No 
need for you to engage, but just wanted you to be aware that defense counsel is 
trying to pull out every trick in the book, it seems.   
 
I don’t think we are at risk of running up against the 120-day speedy trial clock.  
(emphasis added.)  
 

73.  CAPT Stukus’ email unequivocally shows an impermissible and unfair bias toward LT 

Woods and a shockingly explicit resentment of him exercising of his rights through counsel. 

74. CAPT Stukus attributed his impermissible bias to “time spent with the LSC.”   

 
Immunity Request for individuals who engaged in the same conduct described in LT 

Wood’s charges, False Statement, and Pre-determined Outcome.   
 

75. The service policy regarding immunity is already before the Court.  See AE II – U.  All 

immunity documents are required to go to the OEGCMJ.   

76. The OEGCMJ Convening Authority in this case is RADM Melvin Bouboulis.  

77. The OESCMJ Convening Authority in this case is CAPT Paul Stukus.  

78. Government counsel submitted the immunity request to the Department of Justice on 17 

November 2020.  See AE II-LLL.  

 
6 The preliminary hearing commenced on 7 October 2020.  The government, however, failed to produce evidence 
ordered by the preliminary hearing officer (PHO), prior to the hearing. As a result, the PHO continued the hearing 
until the government produced the necessary evidence. The parties reconvened on 17 November 2020 to complete 
the hearing. 
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79. The preliminary hearing officer had not issued his preliminary report on 17 November 2020. 

See AE II H.  The preliminary hearing officer did not complete his report until 30 November 

2020.   

80. CAPT Stukus should not have made any decision on whether to dismiss, forward, or refer 

charges in this matter to any courts-martial on 17 November 2020 because he had not 

received a preliminary hearing report. 

81. RADM Bouboulis, however, is CAPT Stukus’s superior.  While LT Woods’ case was still 

under CAPT Stukus’ purview, his supervisor and government counsel impermissibly sought 

immunity for witnesses in the case, contrary to service policy, and before the case had been 

forwarded from CAPT Stukus.   

82. CAPT Stukus could not have dismissed the charges without undermining his boss’s effort to 

prepare for a trial that no one had properly decided was going to happen.  

83. RADM Bouboulis and CAPT Stukus are both advised by the same SJA, CAPT Batson.   

84. Neither the preliminary officer nor investigators requested the immunity request to DOJ.    

85. Government counsel were not authorized to submit a request for immunity at this stage of the 

proceeding. See AE-II U (Authorizing requests and recommendations for immunity at this 

stage only by investigators or the preliminary hearing officer).  

86. The government did not notify the preliminary hearing officer, nor Defense counsel, of the 

immunity requests until after the referral of charges.   

87. None of these immunized witnesses provided testimony for the preliminary hearing officer or 

CAPT Stukus to consider on this matter.  

88. Immunized witnesses are only necessary if there is going to be a trial.   
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89. The immunity paperwork submitted by the government incorrectly indicated that the request 

was related to a, “USCG Court Martial ICO LT Robert K. Woods.” It also checked, “trial,” 

and “other- court-martial,” when asked as to the type of proceeding.    

90. The charges against LT Woods were referred to trial on the same day that the immunity 

paperwork was submitted.  

91. The paperwork also refers to, “distribution of cocaine and other drugs.” (emphasis added). 

92. No charges were being considered against LT Woods for the distribution of any drug other 

than cocaine.  

93. This statement perpetuates the false narrative and information contained in the power point 

presentation that Director Berkow disseminated in August 2019 suggesting that LT Woods 

distributed marijuana. 

94. The Government needed the requested immunity to bolster their charges because they had no 

direct physical evidence.    

95. The author of this statement knew that the Department of Justice was going to rely on this 

characterization of the charges.   

96. The author was familiar with the charges and the evidence, and knew the statement was 

inaccurate and misleading.   

97. The author included it anyway.     

98. Trial counsel completed immunity requests and associated paperwork for nine individuals 

involved in this case: (a) Kevin Gracie; (b) Evan Griffin; (c) Jeff Hunter; (d) Brian Kelvas; 

(e) Matt Keller; (f) Samuel Maurice-Morre (a.k.a. Sam Liteyear); (g) Adam Petto; (h) Aaron 

Policow; and (i) Robert Knutson.  
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99. In the immunity paperwork, the government represents that the above-named individuals are 

suspected of the same offenses as LT Woods - using and distributing narcotics:  

a. Kevin Gracie –“Testimonial evidence would exist from several sources who have 

knowledge that Mr. Gracie bought, possessed, used, and sold drugs.” 

b. Evan Griffin – “Evidence suggest that that [sp in original] Mr. Griffin bought, possessed, 

and sold drugs.”  

c. Brian Kelvas – “In the event he testifies to either buying or selling drugs from or to LT 

Woods, Mr. Kelvas’ actions would likely be punishable under federal or state law 

regarding controlled substances/illegal drugs.” 

d. Matt Keller – “In the event he testifies to participating in the underlying offenses, Mr. 

Keller would likely be susceptible to prosecution under both federal law and state for 

use and sale of controlled substances.”  

e. Samuel Maurice Moore – “The witness [Mr. Moore] shares equal culpability for the 

underlying offenses with the target [LT Woods].”  

f. Adam Petto – “In the event he testifies to participating in the underlying offenses, Mr. 

Petto would likely be susceptible to prosecution under both federal law and state for use 

and sale of controlled substances.” Further, “Testimonial evidence exists that Mr. Petto 

bought, possessed, and used drugs.” 

g. Aaron Policow – “In the event he testifies to participating in the underlying offenses, Mr. 

Policow would likely be susceptible to prosecution under both federal law and state for 

use and sale of controlled substances.” 
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h. Robert Knutson, “Mr. Knutson’s expected testimony about buying drugs from LT 

Woods, his use of those drugs, and his possession of those drugs would contain 

admissions to federal and state criminal offense.” 

100. In subsequent correspondence on 30 November 2020 with the Department of Justice 

concerning the immunity requests, a Department of Justice representative from Criminal 

Division, Office of Enforcement Operations, Sang Lee, indicated that Mr. Policow and Mr. 

Hunter were, “upstream distributors,” that, “are considered to have more culpability than 

users,” presumably referring LT Woods. See AEII- MMM, Bates 11499.  

101. At an Art. 39(a) hearing on 22 April 2021, S/A Kuzak (lead CGIS Agent for this case) 

testified adamantly that Mr. Policow could not be a drug dealer because he was a “graduate 

student.”  

102.  Notwithstanding the above guidance from DOJ, Government counsel pressed ahead with 

the immunity request.  

103. LT Thayer drafted immunity grant letters for Admiral Bouboulis to sign with Staff Judge 

Advocate, CAPT Batson’s knowledge and concurrence.   Again, in violation of policy.   

104. On 9 December 2020, Admiral Bouboulis immunized all nine of the above-named 

individuals.  

105. All but one of the immunized witnesses are, upon information and belief, white, 

including two of the most serious offenders (Hunter and Policow) according to the DOJ.  

106. All of these individuals are benefitting from protection by the government from the 

consequences of their felonies. 

107. LT Woods is black and is being prosecuted for lesser instances of the exact same alleged 

felonies.   
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108. Admiral Bouboulis referred the charges to this Court. 

  

Threatening of a Witness 

109. On January 12, 2021, S/A Kuzak arranged an interview with witness Brian Kelvas and 

LSC Trial Counsel. A.E. II- K. 

110. Mr. Kelvas is a potential Defense witness.  

111. S/A Kuzak was in person with the witness, and LSC trial counsel were on the phone with 

the witness.   

112. S/A Kuzak served Mr. Kelvas with an immunity agreement at this meeting.  

113. That agreement warned that perjury was not protected, providing notice to Mr. Kelvas 

against false testimony.  AE II -K. 

114. According to S/A Kuzak, he could only hear Mr. Kelvas’ responses to trial counsel 

questions.  

115. Mr. Kuzak attempted to give the government his honest belief. 

116. There was no evidence in the record for the government to suspect Mr. Kelvas would not 

be honest.  

117. Mr. Kelvas told the prosecutors that “Rob was a good guy” and that the government was 

“spinning their wheels” investigating him. 

118. S/A Kuzak observed Mr. Kelvas become aggravated, verbally defensive, and abruptly 

end the phone call with trial counsel. 

119. In an interview with Defense Counsel, Mr. Kelvas said that after he made those 

comments, LSC trial counsel became enraged, raised their voices, yelled at him, and 

threatened him with arrest by local police and prosecution for suspected offenses.  
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120. Mr. Kelvas recalled hearing some other third party try to “calm down” the government 

attorneys who yelled at him.   

121. Mr. Kelvas told CGIS that he would speak with them but refused to speak with trial 

counsel again. 

122. Mr. Kelvas told Defense that he asked the CGIS Agent “What was that all about?!”   

123. The Agent was unable to explain.   

 

WITNESSES/EVIDENCE 

 The Defense intends to call the following witnesses, and hereby requests that the government 

produce the below witnesses for in person testimony in accordance with R.C.M. 703 at the 

motions hearing for this matter.  

(a) LT Thayer: The government is already in possession of telephone numbers, contact 

information, and duty location of this witness.  LT Thayer will provide testimony 

concerning his actions related to: (1) his racist email; (2) his order to the accuser to 

destroy evidence; (3) relaying his assumption of LT Woods’ guilt to a witness; and (4) 

his actions of drafting the immunity grants prior to any decision to refer charges to trial.  

(b) LT Mihill: The government is already in possession of telephone numbers, contact 

information, and duty location of this witness.  LT Mihill will provide testimony 

concerning his actions related to: (1) requesting immunity in violation of service policy; 

(2) his actions in response to LT Thayer’s racist email. 

(c) CAPT Batson:  The government is already in possession of telephone, contact 

information, and duty location of this witness.  CAPT Batson will be able to provide 

testimony, as Commanding Officer of the LSC, regarding standards and norms of 
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prosecutor conduct and his expectations for his trial counsel and their interactions with 

each other and potential witnesses.   

(d) CAPT Stukus: The government is already in possession of telephone numbers, contact 

information, and duty location of this witness.  CAPT Stukus will be able to provide 

testimony concerning his disparaging email regarding Defense counsel and who from the 

LSC influenced his opinions on Defense counsel.  

(e) Director Berkow:  The government is already in possession of telephone numbers, 

contact information, and duty location of this witness.  The Defense intends to elicit 

testimony from Director Berkow concerning his personal involvement in the prosecution 

of LT Woods, to include documents he sent and received related to the case, to include 

the power point presentation with LT Woods’ mug shot and apparent false information.  

Director Berkow declined a Defense interview request that would have enabled the 

Defense to make a more precise proffer and establish the full extent of his taint of the 

proceedings.  

(f) Chief Vaeth: The government is already in possession of telephone numbers, contact 

information, and duty location of this witness.  The defense intends to elicit testimony 

from YNC Vaeth concerning direction by government counsel to delete evidence and 

that he reviewed less evidence that what the government represented he reviewed. 

(g) Mr. Brian Kelvas:  The government is already in possession of telephone numbers, 

contact information, and duty location of this witness.  Mr. Kelvas can appear 

telephonically and testify to threats made to him by prosecutors from the LSC.  

The Defense submits the following documents for consideration as evidence in this 

matter: 
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VV Bates 11376-11377, LT Thayer Email of 6 November 2020.  
WW CDR Griffin email to PHO and Government Counsel of 6 November 2020 
XX PHO Exhibit 51 - ALCGPSC 045/20 
YY ACN 145/20  
ZZ ALCOAST 145/20  
AAA Bates 0032-36 - LT Woods CGBI Info  
BBB AF OIG Investigation - Indep. Racial Disparity  
CCC 2020 ABA Report  
DDD PSCINST M1611.1D, page 4-4  
EEE First OPM Denial - Alt Dispo 
FFF Second OPM Denial - Alt Dispo 
GGG Bates 10963 LT Thayer and Accuser Email - Delete Evidence and PC Standard  
HHH YNC Vaeth Statement to DC  
III Government Counsel Represenation on what YNC Vaeth reviewed  
JJJ Skype Follow-up with LT Thayer and YNC Vaeth  
NOT USED   

  

Immunity Requests to DOJ  
 
  
LEGAL AUTHORITY AND ARGUMENT 

 

Unlawful Command Influence 

The Government’s prosecution of LT Woods has been a testament to predetermination 

from the outset.  When the government first sat down with their key witness, they openly and 

expressly presumed the guilt, inevitable conviction, and incarceration of LT Woods.  This 

attitude has permeated every aspect of this case to include the two Convening Authorities.  The 

collective action of the Government in this case amounts to clear and obvious unlawful 

command influence.  It is unusual to see unlawful influence this obvious and open.  Here, it 

needs little inference or surmising.  It is easy to see, in black and white, in the words of the 

Government decision makers themselves.  At this point, the damage has moved beyond the reach 

of remedy by this Court. Unlawful command influence is "the mortal enemy of military justice.”7 

 
7 United States v. Thomas, 22 M.J. 388, 393 (C.M.A. 1986).  
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“One of the most sacred duties of a commander is to fairly administer the military justice system 

for those under his command.” 8 Therefore, UCI is especially detrimental because it “undermines 

the integrity of the military justice system.”9 Unlawful command influence is prohibited under 

Article 37(a), which states; 

“No authority convening a general, special, or summary court-martial, nor any 
other commanding officer, may censure, reprimand, or admonish the court or 
any member, military judge, or counsel thereof, with respect to the findings or 
sentence adjudged by the court, or with respect to any other exercises of its or 
his functions in the conduct of the proceedings. No person subject to this 
chapter may attempt to coerce or, by any unauthorized means, influence the 
action of a court-martial or any other military tribunal or any member thereof, 
in reaching the findings or sentence in any case. . .” 

 

UCI is not limited to commanders and convening authorities. It can be committed by 

anyone with some “mantle of command authority” such as SJAs and trial counsel.10 Likewise, 

SJAs and trial counsel may themselves be influenced by UCI. As a result, courts "are concerned 

not only with eliminating actual unlawful command influence, but they are equally as concerned 

with 'eliminating even the appearance of unlawful command influence at courts-martial.'"11 Even 

the appearance of UCI has the potential to be “as devastating to the military justice system as the 

actual manipulation of any given trial.”12 Therefore, even if no actual unlawful command 

influence exists - meaning no intentional actions to influence a court-martial - there may still be a 

question about whether this influence placed an “intolerable strain on public perception of the 

military justice system."13 

 
8 Id. at 400. 
9 United States v. Weasler, 43 M.J. 15,16 (C.A.A.F. 1995). 
10 See United States v. Stombaugh, 40 M.J. 208, 211 (C.M.A. 1994).  
11 United States v. Lewis, 63 M.J. 405, 415 (C.A.A.F. 2006) (quoting United States v. Rosser, 6 M.J. 267, 271 
(C.M.A. 1979). 
12 United States v. Ayers, 54 M.J. 84, 94-95 (C.A.A.F. 2000). 
13 Lewis, 63 M.J. at 415 (internal quotation marks and citation omitted). 
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The focus must be on actual fairness and the perception/optics of fairness. Therefore, the 

test for apparent unlawful command influence is "whether a reasonable member of the public, if 

aware of all the facts, would have a loss of confidence in the military justice system and believe 

it to be unfair."14  

"[O]nce unlawful command influence is raised, 'we believe it incumbent on the military 

judge to act in the spirit of the Code by avoiding even the appearance of evil in his courtroom 

and by establishing the confidence of the general public in the fairness of the court-martial 

proceedings.'"15 The military and its judicial system are institutions that require public trust as 

their bedrock. For this reason, this test is, in essence, a call to maintain the public's confidence. 

Courts have long recognized, “the difficulty of a subordinate ascertaining for himself or 

herself the actual influence a superior has on that subordinate.16   Because of these inherent 

truths, the burden on the accused is merely to show some evidence of UCI.  This is an 

exceptionally minimal standard – the lowest burden that exists in the law.  

The Unlawful Command Influence demonstrated by multiple government officials in this 

case constitutes an egregious violation of the Due Process rights to which LT Woods is entitled.  

Compliance with the prescribed procedures is not difficult and is to be expected.17  “In the 

military justice system both the right to a trial that is fair, and the right to a trial that is 

objectively seen to be fair, have constitutional dimensions sounding in due process.” 18 Further, 

Article 37, UCMJ, which essentially prohibits UCI, is “statutory in form,” however, “the 

 
14 United States v. Allen, 31 M.J. 572, 590 (N.M.C.M.R. 1990), aff'd, 33 M.J. 209 (C.M.A. 1991).  
15 United States v. Stoneman, 57 M.J. 35, 42 (C.A.A.F. 2002) (quoting Rosser, 6 M.J. at 271). 
16 United States v. Rosser, 6 M.J. 267, 272 (CMA 1979), abrogated by United States v. Biagase, (C.A.A.F. 
1999)(changing framework for analyzing UCI and government standard for rebutting UCI, but useful for examples 
that constitute UCI. The correct standard is, “beyond a reasonable doubt.”) 
17 United States v. Taylor, 63 C.M.R. 63, 68 (C.M.A. 1965); also available at 1965 WL 4786 
18 United States v. Boyce, 76 M.J. 242, fn. 8 (C.A.A.F. 2016)  
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prohibition can also raise due process concerns, where for example unlawful influence 

undermines a defendant’s right to a fair trial…”19   

 

Pretrial misconduct by the Prosecution: Wrongful Comments on the Race of the 
Accused. 

 
LT Thayer’s racist email constitutes prosecutorial misconduct amounting to unlawful 

command influence.  Prosecutorial misconduct is action or inaction by a prosecutor in violation 

of some legal norm or standard, e.g., a constitutional provision, a statute, a Manual rule, or an 

applicable professional ethics canon.20  It is not the number of legal norms violated but the 

impact of those violations on the trial which determines the appropriate remedy for prosecutorial 

misconduct, which may include dismissal of the charges.21  The Coast Guard Civil Rights 

Manual defines Unlawful Harassment as “discrimination that violates federal law. Unlawful 

harassment includes, but is not limited to, unwelcome conduct, whether verbal, nonverbal, or 

physical, that is based on an individual’s protected status (including: race, color, religion, sex, 

national origin, age, disability, genetic information, status as a parent, marital status, political 

affiliation, and retaliation) and is so objectively offensive as to alter the victim’s conditions of 

employment” (emphasis added).  The first example listed of unwelcome conduct is “offensive 

jokes.”   

The standard described in the manual is applicable to everyone who wears a Coast Guard 

uniform, which includes LT Thayer.  However, LT Thayer is held to a higher standard because 

he is an Officer.  This Court opined emphatically, on the record, that LT Woods was not 

similarly situated as others accused of drug offenses in the Coast Guard “because he is a 

 
19 United States v. Salyer, 72 M.J. 415, 423 (C.A.A.F 2012).  
20 See United States v. Meek, 44 M.J. 1, 5 (C.A.A.F. 1996) citing Berger v. United States, 295 U.S. 78, 88 (1935) 
(duty of a prosecutor “to refrain from improper methods calculated to produce a wrongful conviction”).    
21 Id. 
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Lieutenant.”  That same standard should be applied here to LT Thayer.  He is an Officer and is 

expected to know better than to make racist jokes.  After what this country has been through over 

the last year, and the widespread sensitivity that has become so well-known toward racial 

injustice, a Coast Guard Officer should not have to be told not to make jokes about another 

servicemember’s race.  To the extent that LT Thayer’s racism violated Coast Guard policy, his 

violation was aggravated because he is a Lieutenant.  LT Thayer has additional expectations and 

obligations as an attorney and member of CGJAG.  He owes obligations to his profession and to 

this Court.  He is trusted to be fair and jealously guard the legal process.  These obligations are 

expressed clearly in Rule 8.4(d) of the Coast Guard’s Rules of Professional Conduct, which 

prohibits lawyers from “engag[ing] in conduct that is prejudicial to the administration of justice.” 

It is impossible to imagine that LT Woods will ever feel that his trial can be fair or just 

while knowing that the prosecution thought it was OK to make fun of his race.  In addition to LT 

Woods’ faith in this process, all public faith or confidence in this trial has also been destroyed.  

LT Thayer’s email poisoned, ab initio, all future conduct by any member of this prosecutorial 

effort, including argument for motions, questions during voir dire, member challenges, opening 

statements, closing statements, instruction selection and argument, and sentencing argument.  All 

this prospective conduct now exists under the dark cloud of racism.  Not inferred, suspected, or 

theoretical racism- but stark, real, actual racism, expressed as black words on a white page.  This 

is tangible racism shown through an unambiguous joke in an email between the counsel working 

hard to incarcerate LT Woods.   

Anyone who has sat through training on government ethics is familiar with the “CNN 

test” for propriety.  The idea is that, if whatever you are doing was covered on CNN, would the 

coverage reflect positively or negatively on the United States?  The goal is to correct or prevent 
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whatever conduct might bring shame upon your unit, service, or the United States. What if CNN 

were to learn of LT Thayer’s email?  Would the coverage be favorable?  The answers to these 

hypothetical questions tell us all we need to know about the damage that the government has 

done to their case.   

It might be easy for all the non-minority lawyers associated with this case to disregard the 

harmful impact of this joke.  We might be able to excuse, dismiss the awkward discomfort, and 

forget.  Perhaps token gestures and platitudes will salve whatever offense this email has caused 

us.  The same, however, does not apply to LT Woods.  LT Woods has a perspective and an 

experience that many cannot know or understand.  How many times has he had to let jokes like 

this slide in order to fit in while serving his country?  How many slights has he had to forgive on 

a ship or at the Academy?  Likely the answer is too many.  But this one is too much.  Asking him 

to forgive here is simply too great an indignity.  LT Woods simply cannot be made to sit in a 

Coast Guard courtroom while the men who joked about his race and casually bantered about his 

inevitable incarceration with the witnesses against him are permitted to continue in their duty 

without impediment or consequence. The inequity of that potential reality should be something 

that deeply offends all of us.  This Court should use all its power to prevent that from coming to 

pass and to restore faith in the military justice process.      

Because this joke irrevocably demolished public faith in this prosecutorial effort, the 

charges against LT Woods should be dismissed immediately.  In this case, because of the 

egregious nature of the misconduct, no lesser remedy is appropriate.   
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Pretrial misconduct by the Prosecution: Direction to Delete and Failure to Disclose 
Required Evidence.  

 
The government violated R.C.M. 404A(a)(1) and R.C.M. 701. This rule requires that the 

government shall provide the defense with copies of, “any matters that accompanied the charges 

when they were preferred.” This is required as soon as practicable after notification to the 

accused of preferred charges under R.C.M 308.   

Here, the Defense specifically requested 404A information and the government 

affirmatively asserted that it complied with R.C.M. 404A.  After the preliminary hearing and the 

referral of charges, Defense interviewed YNC Vaeth.  YNC Vaeth revealed that members of the 

prosecution staff (i.e. LSC staff) provided legal guidance on the standards and expectations in 

reviewing the proposed charges via an email.  YNC Vaeth apparently applied and followed this 

guidance. The government did not produce this email to the Defense before the Article 32 and 

first provided it in some later discovery response.  

Further, YNC Vaeth describes a second email that contained about 60-70 pages of 

information that he reviewed as the basis to support his swearing to the charges. To date, the 

government has not produced this email under R.C.M. 701 or provided notice of lost or 

destroyed evidence as requested by Defense.  60-70 pages is inconsistent with the government’s 

contention that it, “provided defense counsel with required initial disclosures per RCM 404a, 

which includes documents Bates numbered 000001-000269.”  The government claims it gave 

YNC Vaeth almost 4 times the number of documents that he recalls receiving.  This raises an 

inference that there was not adequate evidence provided to YNC Vaeth to justify the charges.  

Finally, most troubling, YNC Vaeth reported that government counsel directed him to delete this 

email and thus, he could no longer produce it to the Defense.   Accordingly, the Defense cannot 
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ascertain if there was a valid basis for YNC Vaeth to swear to the charges.  This warrants 

dismissal of the charges sworn to by YNC Vaeth. 

 

Pretrial misconduct by the Prosecution: Threats and intimidation to witnesses.  
 

Substantial government interference with a defense witness's free and unhampered choice 

to testify amounts to a violation of due process for the accused. United States v. Little, 753 F.2d 

1420, 1438 (9th Cir.1984). A defendant alleging government interference must demonstrate 

misconduct by a preponderance of the evidence. See United States v. Lord, 711 F.2d 887, 891 n. 

3 (9th Cir.1983).  It has been often repeated that “a prosecutor may impeach a witness in court, 

but he may not intimidate him-in or out of court.” U.S. v. Smith, 478 F.2d 976, 979 (D.C. Cir 

1973) citing People v. Pena, 383 Mich. 402, 406, 175 N.W.2d 767, 768 (1970). 

Brian Kelvas was a friend of LT Woods who likely would have testified on his behalf at 

trial.  He does not buy the government’s case, does not think that Rob Woods is a drug dealer, 

and believes that Rob Woods is a good guy.  After being warned against perjury, the government 

questioned Mr. Kelvas.  He gave them his honest belief regarding relevant facts.  The response 

from the government was extreme and negative.  They told him he would be arrested and 

prosecuted by local police.  They did not just tell him, they screamed it at him.  The obvious 

message, and only reasonable conclusion, is that Mr. Kelvas should conform his opinion and 

testimony to the government’s theory of guilt or face prosecution.  In a light most favorable to 

the government, this is an unintentional but egregious and unprofessional display of emotion.  In 

a less favorable light, it represents an intentional and wrongful attempt to influence the testimony 

of a witness before a federal trial.  The CGIS Agent who witnessed this exchange was so 

obviously impacted by it that he felt obligated to include it in his supplemental report.  In either 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984150169&pubNum=350&originatingDoc=I3a7d0687910011d98e8fb00d6c6a02dd&refType=RP&fi=co_pp_sp_350_1438&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_1438
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984150169&pubNum=350&originatingDoc=I3a7d0687910011d98e8fb00d6c6a02dd&refType=RP&fi=co_pp_sp_350_1438&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_1438
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case, this Court should dismiss the charges against LT Woods because the integrity of the 

prosecution has been utterly compromised.   

 

Irreparable loss of Objectivity by the Special Court Martial Convening Authority and 
Improper Influence by the General Court Martial Convening Authority. 

 
R.C.M. 104(1) prohibits any Convening Authority from admonishing a counsel of a 

tribunal with respect to any other exercise of the functions of the tribunal in the conduct of the 

proceedings.  CAPT Stukus abandoned his role as a Convening Authority to disparage LT 

Woods and his counsel to a witness during an Article 32 hearing.  His behavior is a remarkable 

departure from the objective standard demanded of a convening authority and interesting 

commentary from a quasi-judicial convening authority to a witness.  It exhibits a disdain for the 

Defense and a bias in favor of the government.  It also suggests to a witness that she needs to be 

careful talking to Defense counsel, clearly intended to have a chilling effect. Most concerning, it 

suggests that LT Woods exercising his rights through counsel is improper and a “trick.” 

CAPT Stukus, in this email, also shows a concern about the 120-clock – a prosecution 

function - before the hearing is even compete. (“I don’t think we are at risk of running up against 

the 120-day speedy trial clock.”) (emphasis added).  This comment suggests: (1) alignment with 

the prosecution/government through use of the term “we,” and; (2) that CAPT Stukus already 

believed that a referral to court-martial was a pre-determined outcome, despite being in the 

middle of an Article 32 hearing.  

Finally, it appears CAPT Stukus formed this opinion after meeting with LSC.  (“I’ve spent 

quality time with LSC the last couple days.”). It appears someone from the LSC may have 

colored the Convening Authority’s opinions as to the Defense.  With the previously discussed 

evidence of the LSC’s attitudes toward LT Woods and CAPT Stukus’ view of himself as part of 
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the trial team, the possible origins of these opinions are troubling to consider.  This behavior 

absolutely constitutes unlawful command influence, and again, is not theoretical or hypothetical.  

The conduct is not patched-up conjecture.  It is so open and blatant that is represents either 

callous disregard or negligent ignorance of his responsibilities of a convening authority.  

Considered alone, this email might warrant some lesser judicial remedy.  Considered in the 

context of all the government’s conduct in this case, it demands dismissal with prejudice.   

The only basis for the OEGCMJ to authorize trial counsel to submit immunity paperwork 

on 17 November 2020 is if he already knew or determined that the case was going to be 

forwarded to him by CAPT Stukus, the OESCMJ, and that he was going to refer it to trial.  This 

predetermination subverts multiple processes and is arbitrary, capricious, and prejudicial.  The 

rules for courts-martial are explicit in outlining procedural steps required to refer charges to a 

Court.  These steps are not to be approached casually, because they exist to preserve the due 

process rights of the accused and general faith in the system.   

In this case, CAPT Stukus was forced to consider between seriously choosing to move 

forward or to dismiss charges against LT Woods and undermining his boss’s extensive 

preparations for a General Court-Martial after the Article 32 hearing.  He should have been able 

to consider the preliminary hearing report and objectively consider if, when, and how to dispose 

of charges against LT Woods in the best interests of justice and discipline.  However, no one 

believed that this was going to happen.  CAPT Batson, the staff judge advocate was 

simultaneously advising CAPT Stukus on his disposition decision while working with RADM 

Bouboulis on the immunity grants.  CAPT Stukus, along with everyone else on the government 

side, behaved as if LT Woods guilt, conviction, and incarceration were foregone conclusions.  

The disrespect shown to the Rules for Courts-Martial should not be tolerated by this Court.  
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Considered alone, they might be resolved with a novel judicial remedy less than dismissal with 

prejudice.  However, in the context of the foregoing, dismissal with prejudice is appropriate.  

   

Systemic Racism in the Coast Guard  

The military has a race problem.  Of course, no one is going to admit that.  No senior 

officer is going to look at their unit and determine that it is racist.  However, whenever this issue 

is examined methodically, the data shows a problem.  Part of the problem is our failure to call 

out prejudicial practices that disproportionately impact minorities.  The Director of CGIS 

emailed a misleading PowerPoint with false information and a picture of LT Woods to the 

administrative decision makers for the service.  He also apparently pressured them to act to retain 

LT Woods, over LT Woods’ objection and in the absence of any policy guiding the Director’s 

action.  This is the same decision authority who will not permit gender identifiers in OERs for 

fear that someone might discriminate in promotion or selection for an assignment.  If that 

PowerPoint does not get sent, if that picture is not included, do the decision-makers accept the 

administrative separation offers from LT Woods?   Obviously, it is impossible to tell, but this 

much is certain: that picture could only hurt a minority accused and could only help a member of 

the majority-race.  PSC-OPM already does not use pictures and has barred gender identifiers 

from materials considered by panels and boards.  The Army recognized last year that pictures are 

used to hurt, and they needed to go.  When you look at the racial demographics of the Coast 

Guard, how does the likelihood of harm not seem obvious?  Just because it has been done before 

does not make it right.    How does that action by the head of our investigative body advance the 

Coast Guard’s pursuit of justice?  It does not and cannot.  It only increases the odds of a 

conviction and a sentence.  While those results might be a just outcome in some cases, pursuit of 
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them by the government is never just.  Our collective acceptance of such processes is the 

problem.     

 

CONCLUSION  
 

 This case is plagued by numerous irregularities with the accusatory process that arise 

from racial discrimination and that result in unlawful command influence and constitutional due 

process violations.  The convening authority and his subordinate commanders, staff judge 

advocates’ offices, and trial counsel systemically failed to protect the rights of LT Woods.  

As the Court of Appeals for the Armed Forces recently reminded the Coast Guard, 

“[m]ilitary judges must continue to fulfill their essential role as the ‘sentinel’ of the military 

justice system in identifying and addressing instances of unlawful command influence.” United 

States v. Riesbeck, No. 17-0208 (C.A.A.F. 2018) (slip opinion).  This Court must fulfill its role 

as the sentinel.   It must send a strong message to the government so that the Government 

corrects their conduct in future cases. This will help restore public faith in the military justice 

system.  

The remedies available to this Court to correct UCI, Constitutional due process 

violations, and prosecutorial misconduct are vast.  The Defense readily acknowledges that 

dismissal with prejudice is a significant remedy that this Court might be hesitant to grant. 

Dismissal with prejudice, however, is warranted and required here.  

Again, the military judge is the “last sentinel” to protect our military justice system from 

its mortal enemy, UCI. In fact, prohibiting UCI is so important that it was a prime motivation for 

establishing a civilian Court of Military Appeals to “erect a further bulwark against 
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impermissible command influence."22   Once UCI is raised, “we believe it incumbent on the 

military judge to act in the spirit of the UCMJ by avoiding even the appearance of evil in his 

courtroom and by establishing the confidence of the general public in the fairness of the court-

martial proceedings.”23  

There is clear precedent for dismissing a case with prejudice when there is a "rabid form 

of unlawful command influence." In Gore, the trial judge concluded “dismissal with prejudice 

was the only logical remedy available" where UCI had clearly entered the court room and "there 

was no way for the court to be sure that the taint…” of the UCI did “not spread beyond its 

obvious impact. . .”24 The trial judge’s rational was upheld by CAAF and stands as precedent for 

dismissing a case with prejudice where the virus of outside influence has irredeemably infected 

the proceedings.  

 While it might be tempting to dismiss this case without prejudice or craft some other 

remedy that includes disqualification of the convening authority, trial counsel and their offices, 

and unlimited challenges for cause, those remedies are inadequate. Dismissal with prejudice is 

the only remedy that will make the Government take notice.  If the Court does not, these 

mistakes/tactics will continue to happen because there will be no specific deterrent in place to 

remind the government of its need to meet its obligations.   

The Court should not hesitate to dismiss this case with prejudice.  It is a weak case where 

the government has immunized co-conspirators. Clearly, the government is not too concerned 

about the misconduct here.   This presents an opportunity for this Court to send a message and 

 
22 United States v. Thomas, 22 M.J. 388, 393 (C.M.A. 1986). 
23 United States v. Stoneman, 57 M.J. 35, 42 (C.A.A.F. 2002)(quoting Rosser, 6 M.J. at 271). 
24 United States v. Gore, 60 M.J. 178, 188 (C.A.A.F. 2004). See also United States v. Plumb, 47 M.J. 771 (A.F. Ct. 
Crim. App. 1997) (dismissed charges after finding unlawful command influence that prejudiced the appellant's 
substantial rights.; United States v. Salyer 72 M.J. 415 (C.A.A.F. 2013)(upholding dismissal with prejudice for 
UCI); United States v. Reisbeck, No. 17-0208 (C.A.A.F. 2018) 
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correct behavior without jeopardizing a prosecution for significant misconduct at a general court 

martial.  

There can be no guarantee that any subsequent trial will conform to some acceptable 

notion of justice. The email from LT Thayer that finds humor in the race of the accused damages 

the public’s faith, and more importantly, Coast Guard service members’ trust in the military 

justice system.  GAO and OIG investigations suggest there is disparities in the prosecution of 

black service members.  There is now hard evidence as to why.  Corrective action must occur to 

start the healing process. Accordingly, the defense requests this Court immediately dismiss the 

charges against LT Woods with prejudice.   

Notwithstanding the above, as the victim of discriminatory actions, LT Wood’s wants to 

be clear that he believes dismissal with prejudice is adequate remedy in this matter that will 

make him whole. He does not seek additional punishments or actions against LT Thayer and the 

prosecution/investigatory team.  

 
    
     ______________________ 

 S. Marshall Griffin, Jr.  
 Defense Counsel  
 The Griffin Law Firm, PLLC 
 999 Waterside Drive 
 Suite 2525 
 Norfolk, VA 23510 
 757-434-0198  
 marshall@griffinlawdefense.com 
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